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Abstract 
History recorded that environmental emergencies had occurred several times; as a result, of Antarctic tourism. The rules of the 
Antarctic Treaty System, apart from the Liability Annex, set out some reasonable rules. Using the qualitative method, this paper 
argues that the Liability Annex, which is yet to be enforced, is far from perfect in preserving the environment of Antarctic. 
Therefore, this paper recommends guidelines to be formed where possible approaches can be adopted in the guidelines in relation 
to the issue of responsibilities of tour operators and state parties to facilitate environment concerns in favoring Antarctic tourism. 
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1. Introduction 
Antarctic tourism began in the 1950s. The first tourist aircraft to visit Antarctic left Punta Arenas on 23 
December 1956 and overflew the South Shetland Islands and the northern half of the Peninsular. A suggestion for an 
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Antarctic cruise had been made as early as 1910 although it was not until 1966 that regular tourist cruises were 
established. There has been a substantial increase in the number of Antarctic tourists, particularly in the 1990s; 
tourist numbers more than doubled between the 1990-1 and 1995-6 seasons. (Scott 2001) It is difficult to assess how 
extreme would be the necessary measures as the current lack of knowledge about the impact Antarctic visitors do 
have on the environment. It would also be extremely difficult to ban Antarctic tourism. To date, the current 
applicable rules on Antarctic tourism, is unsystematic, incomplete and of an unclear legal nature. Visit to the Non-
sovereign State Antarctic does not consist of a bordered territory occupied by a permanently settled population 
under an effective civilized government. Therefore, Antarctic tourism is a visit to a non-sovereign state, where there 
is no permanent population.The inhabitants of Antarctic are scientists and tour operators, mostly from states other 
than the claimants, who visit only for a limited duration. As a legal condition, Antarctic is neither sovereign nor 
semi-sovereign nor quasi-sovereign. It remains an international commons region, administered by those states that 
have joined various lawful appendages of Antarctic Treaty System. (Joyner 1992) Steps to ensure this include the 
adequate incorporation of the relevant provisions of the Protocol into the domestic legal order of the Contracting 
Parties, as well as an adequate application and enforcement of this'domestic Antarctic law.' Since Antarctic is not the 
subject of undisputed state sovereignty, the legal protection of the Antarctic environment depends on the collective 
efforts of the 29 Contracting Parties to the Protocol. Each state must take measures to ensure that activities in the 
Antarctic - initiated by persons under its jurisdiction - are carried out in accordance with the provisions of the 
Protocol. (Bastmeijer 2003-2004). 
2. Overview of tourism-related international provisions 
Although Antarctic Treaty does not specifically provide for tourism, Art. VII(5)(a) compels the parties to give 
advance notice to the other contracting parties, of all expeditions to and within Antarctic involving their ships or 
nationals, as well as all expeditions to Antarctic organized in, or proceeding from their territory. In view of the fact 
that the Antarctic Treaty operates intrinsically on the assumption that activities are permissible unless prohibited, 
tourism intrinsically comes under the ambit of the AT so long it does not contravene the purposes of the AT. 
(Vrancken 2003). However, since the Antarctic Treaty does not specifically regulate tourism, the current applicable 
rules on Antarctic tourism can be described as unsystematic, incomplete and of an unclear legal nature. First, the 
regulation of Antarctic tourism has never been approached systematically by the parties and a disperse regulation, 
scattered in a number of recommendations, was not the most appropriate solution the Antarctic Treaty System could 
have offered to regulate Antarctic tourism. In addition, the wording of the recommendations addressing tourism is 
often vague and inadequate. (Perez-Salom 2001) Besides, Antarctic Treaty does not provide for enforcement powers 
for violation of tourism provisions since it follows the normal pattern of the international treaty that is based on 
acceptance and voluntary implementation instead of exertion of enforcement powers. (Warbrick 1991) The Protocol 
on Environmental Protection to the Antarctic Treaty which was signed in Madrid on October 4, 1991 and entered 
into force in 1998, though has 6 annexes finds substantial practical difficulties to begin managing Antarctic tourism 
in a way commensurate with the 'comprehensive' level of environmental protection provided for in the Protocol. One 
basic challenge for any attempt to devise a legal instrument on the subject is that of how to define tourism in a way 
that distinguishes between tourist activities and other non-governmental activities in Antarctic. (Scott 2001) Art 
3(2)(c) of the Protocol provides: Activities in the Antarctic Treaty area shall be planned and conducted on the basis 
of information sufficient to allow prior assessments of, and informed judgments  about their possible impacts on the 
Antarctic environment and dependent and associated ecosystems and on the value of Antarctic for the conduct of 
scientific research. The problem of environmental impact assessment (EIA) is that it was developed for scientific 
activities and associated logistics at a few discrete sites, where environmental reference states can be established and 
impacts monitored by the operators themselves unlike the fast-moving, transient and multiplicity of sites involved in 
tourism activities. Given the fact that the Protocol focused on scientific use of Antarctic, the highest level of 
scrutiny; the Critical Environmental Assessment (CEE) has never been made for tourism activities. Normally, the 
Initial Environmental Assessment (IEE) is sufficient for tourism activities. (Bastmeijer and Roura 2004) Besides, 
EIA also does not EIA process does not count for all aspects of tourist activities. For example, the EIA structure had 
primarily evolved to deal with national scientific programs. EIA obligations were largely predicated on isolated, 
fixed-point, long term, science and support activities at a few sites, where there was a reasonable likelihood of 
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having or acquiring data to determine the initial reference state and thereafter being able to monitor the actual effects 
of the activity. (Li 2013) In contrast, tourism operators carry out quite different sorts of activities at multiple sites 
where often no systematic data are available and where the prospects for monitoring are negligible. Therefore, the 
EIA processes enshrined in the Protocol were drawn from a more narrow range of activities than they are now 
expected to apply to. (Li 2013) 
3.  Environmental emergencies and tourism 
There is claim that there is a contradiction between the Madrid Protocol and the scope of “environmental 
emergencies” defined by Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty Liability 
Arising from Environmental Emergencies. Under Article 8 of the Protocol, proposed activities in Antarctic require 
Environmental Impact Assessment (EIA) and it depends on the nature of the proposed activity to be identified as 
having less than a minor or transitory impact, a minor or transitory impact; or more than a minor or transitory impact 
to the environment. On the other hand, under Annex VI, the words “accident” and “significant and harmful impact 
on the Antarctic environment” are used. The use of “accident” can be interpreted to mean lack of intention. It seems 
then that if harm occurs as a result of intentional acts with the intent to cause that harm; it is not an environmental 
emergency, and thus, liability will not attach under the Annex. The scope of “accident” is significantly limited as 
compared to “activity” used in the Madrid Protocol. (Pilcher 2007-2008) 
Under the Annex, the accident must result in significant and harmful impact of the Antarctic environment. 
Accidents that cause less than a minor or transitory impact or minor impact can be understood to have been 
excluded from the operation of the Annex. The terms used in the Protocol are “minor and transitory impact” but the 
Annex used the terms “significant and harmful impact” and this may also raise the issue of inconsistency. (Pilcher 
2007-2008) Perhaps Article 3(2) of the Madrid Protocol is of assistance to supplement the definition of “significant 
and harmful impact” to the Antarctic environment as the Protocol lists down several principles which become the 
cornerstone governing all activities conducted in Antarctic. Among others, activities in the Antarctic Treaty area 
shall be planned and conducted so as to limit adverse impacts on the Antarctic environment and dependent and 
associated ecosystems, adverse effects on climate or weather patterns; significant adverse effects on air or water 
quality; significant changes in the atmospheric, terrestrial (including aquatic), glacial or marine environments;  
detrimental  changes  in  the  distribution,  abundance  or  productivity  of  species  or populations of species of 
fauna and  flora; further jeopardy to  endangered or  threatened species or populations of such species; or 
degradation of, or substantial risk to, areas of  biological, scientific, historic, aesthetic or wilderness significance. 
 However, against the use of words of “significant and harmful impact”, tourism activities in Antarctic mainly 
cause indirectly rather than a direct impact to the Antarctic environment. Although incidents like oil spills from 
tourist vessels can be attributed to having cause direct environmental impact to Antarctic, most activities only 
resulted in indirect effects to the Antarctic environment. (Perez-Salom 2001) For instance, according to the United 
Nations Environment Program Report, the 50% reduction in the Adelie penguin's breeding population over a six-
year period was attributable to stress from repeated tourist visits.  Furthermore, substantial alterations in the soil 
surface were evident even at the less frequently visited tourist sites. This alteration is likely to reduce water 
availability in soil, which is known to be an important control on Antarctic invertebrate distribution. Apart from that, 
the introduction of non-native species, diseases and micro-organism to Antarctic can also be described as an indirect 
impact of tourist activities. (Bastmeijer, et al 2008) 
4. Strict liability in environmental tourism violations 
Article 6(3) of the Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty Liability 
Arising from Environmental Emergencies stipulates huge liability as result of an offence which causes harmful 
impact to the Antarctic environment and liability shall be strict without the need of proving mensrea. Mensrea in the 
context of environmental offences should not be interpreted to mean “willfulness”  only  but  it  can  be  implicated  
by  showing  the  “recklessness”  or  “negligence”  of  the wrongdoer causing the environmental emergencies. 
(Clifford and Ivey 1995) Such strict liability should also be construed to apply in environmental wrongs in tourism 
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activities, including associated logistic support activities. While the offences are strict liability in nature, the 
definition of “environmental emergency” provided by the Annex is very vague as discussed above. It refers to any 
accidental event that has occurred, having taken place after the entry into force of this Annex, and that results in, or 
imminently threatens to result in, any significant and harmful impact on the Antarctic environment. Since they are 
expressed in such a broad term, they are thus difficult to defend against. An offence that is drawn so widely does not 
provide much in the way of guidance to the tourism industry as to what constitutes unlawful conduct and thus 
cannot be seen as a deterrent. Where a standard is not capable of being met, a penalty, regardless of its severity, will 
not have a deterrent effect. (Clifford and Ivey 1995). 
Article 3 of the Annex obligates the parties to take preventative measures to reduce the risk of environmental 
emergencies and their potential adverse impact while Article 4 obligates them to design contingency plans for 
responses to accidents. Although Article 5 obligates the operators and States to take prompt and effective response 
to environmental emergencies, failure to do so will only meet monetary repercussion. Under Article 6(b), the 
operator shall be liable to pay an amount of money that reflects as much as possible the costs of the response action 
that should have been taken. The response measures designed by the Annex are meant to avoid loss or further loss, 
but it does not provide for restoration measures. (Pilcher 2007-2008) 
5. Practicability of environmental liability fund 
Under Article 12, the Secretariat of the Antarctic Treaty shall maintain and administer a fund, in accordance with 
the terms of reference to be adopted by the Consultative Parties, to provide, inter alia, for the reimbursement of the 
reasonable and justified costs incurred by a Party or Parties in taking response action. However, the mechanism and 
amount payable to such fund are absent from the Annex. Under Article 12(2), any party or parties may make a 
proposal to the Antarctic Treaty Consultative Meeting for reimbursement to be paid from the fund. Such a proposal 
may be approved by the Antarctic Treaty Consultative Meeting, in which case it shall be approved by way of a 
Decision. The consultative members  
have the final say on the mechanism or reimbursement to be paid to the fund although any member can make   a   
recommendation.   This   situation   may   discourage   the   non-consultative   members   from implementing the law 
to incorporate Annex VI. Besides, under Article 12(4), it stipulates that any State or person may make voluntary 
contributions to the fund. (Pilcher 2007-2008) Article 12(4) is in contradiction with “polluter pays principle” 
because where financial contributions made to the fund do not reflect individual risk or reduce incentives; 
prevention suffers. A fund cannot solve this problem by pursuing the actual polluter at a later stage. Such cost 
recovery tends to result in the fund recovering only from large, solvent companies, not from any insolvent 
companies, which would basically mean that solvent corporations would pay not only for damages they cause, but 
also for damages caused by insolvent competitors. (Natural Resources Management Group 2012) 
There is also an important issue as to whether a fund should guarantee only obligations under the ELF or also 
cover environmental damage more broadly. Clearly, an ELF fund would cover only environmental damage that falls 
within the ELF’s scope of application. But would it cover environmental damage that is exempt or excluded from 
the ELF, or that does not meet the conditions set out in the ELF, or as to which the operator has a defense or is 
otherwise not liable? Covering damage beyond the scope of ELF liability would conflict with this legal regime and 
raise unnecessary complications. Any payout by the fund should, therefore, be linked strictly to the presence of an 
operator that has been found to be liable under the ELF for the damage concerned. 
6. Complicated mixed tourism violation liability 
The scope of potential liability extends to all governmental and non-governmental activities for which advance 
notice is required under the Antarctic Treaty, including tourism. The system is thus a “mixed” one of liability for 
operators whether they are governmental or non-governmental actors. This is significant because many activities in 
Antarctic are conducted or sponsored by governments. Each State party is to require its operators to undertake 
reasonable preventive measures, establish contingency plans for responses to incidents with potential adverse 
environmental impacts, and take prompt and effective responsive action when an emergency results from its 
activities. If the operator fails to take response action, the relevant party is “encouraged” to take such action, as are 
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other parties after notifying the party of the operator, if such notification is feasible. Any operator that fails to take 
prompt and effective response action is liable to pay the costs of the response action taken by parties. Where the 
defaulting operator is a State operator and no party took response action, the State operator is liable to pay the 
equivalent of the costs of the response action that should have been taken. Residual State’s liability for failure to 
take appropriate measures to prevent harm by non-State actors within its jurisdiction may also be a factor for non-
ratification of the Annex. (Natural Resources Management Group 2012) 
7. Cost-benefit analysis and compliance of tourism obligations 
Annex VI to the Madrid Protocol was signed in 2005 in Stockholm, but it will only come into force once all 
consultative parties approved the Annex. Apart from delaying the entry of force of the Annex, the unanimity 
requirement can be seen as an effective veto possessed by each consultative member of the Antarctic Treaty.  
Besides, the requirement of unanimity has presented procedural difficulty to the effective implementation of the 
Annex because, over the years, the lists of consultative parties are expanding. At the beginning of the negotiations of 
the liability annex in 1992, the numbers of consultative parties were only 26, and it grew to 28 in 2005. To date, 
there are 30 consultative members and only minority of them have approved to the Annex. (Pilcher 2007-2008) 
 One of the main considerations of the States in implementing the Annex VI is on the cost of compliance with the 
legal regime. The government needs carefully to review the costs of the law and the financial effects of the law to 
private companies, scientific research in the Antarctic and those who want to visit the Antarctic. The concern is 
concentrated on the issue that the cost of compliance (sourced from taxpayer’s money) might outweigh the benefits 
of the law to the government and citizens. The cost- benefit analysis may favor States with significant economic 
impacts in Antarctic but States with no significant involvement in activities in Antarctic may find the costs of 
compliance outweighing the benefits it may gain. Besides, there is always a risk that since the Antarctic Treaty 
system is based on international cooperation, at some point in the future one of the member states will decide that it 
wants to leave. That will put unnecessary financial burden to the States that ratified the Annex when other States 
that leave or did not ratify it are not bound by the provisions of the Annex. (House of Commons, UK., 2013) 
Another issue pertinent to Annex VI is whether it is necessary for a State to implement national law incorporating 
it when in fact, the Antarctic Treaty, the Madrid Protocol and its annexes (1-5) are already in place to protect 
Antarctic environment. Annex V on Area Protection and Management was adopted separately by the 16th ATCM in 
1991 and entered into force in 2002. Annex VI on Liability Arising from Environmental Emergencies was adopted 
by the 28th ATCM in Stockholm in 2005 and will enter into force once approved by all Consultative Parties. Are 
those environmental protection laws and mechanism that flawed and ineffective justifying the necessity of 
incorporating Annex VI? Isn’t the implementation of Annex VI amount to “double legislating” and “reinventing the 
wheel"? (House of Commons, UK. 2013) 
8. The need of guidelines on tourism impact assessment and inspections 
It is suggested that the Madrid Protocol should incorporate clear pre environmental tourism impact assessment 
requirement prior to a tour trip to Antarctic and ex post environmental monitoring complements aka ex ante 
assessment of impacts of tourism into the system. The specification on environmental tourism impact assessment 
and inspection guidelines on the need to uncover the result of tourism activities and as such the methodology of 
inspection of tour operating activities and tourists need to be established under comprehensive guidelines. A post-
assessment on cumulative effects resulted from tourism activity will facilitate the determination of cause-effect 
analysis of a specific tourism activity and its impacts to the Antarctic environment. (Bastmeijer and Roura 2004) 
Supervision of Antarctic tourism activities may be carried out through international inspections conducted by 
international observers (designated by Consultative Party) based on the existing Article VII of the Antarctic Treaty 
and Article 14 of the Protocol. A comprehensive guidelines on the methodology of conducting observation of 
impact of tourism activities is seen possible as these observers are entitled to carry-out inspections in the Antarctic 
and have free access to all areas of Antarctic, including all stations, installations and equipment within those areas, 
and all ships and aircraft at points of discharging or embarking cargoes or personnel in Antarctic. 
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Guidelines on observation on tourism activities is timely as in addition to observers appointed by individual 
Consultative Parties, the Protocol states that the ATCM may also designate observers to carry out inspections under 
procedures to be established by an Antarctic Treaty Consultative Meeting. On average, one or two inspections are 
organized every Antarctic season. In particular in the last 10 years the value of conducting ‘joint inspections’ by two 
or more Contracting Parties has been emphasized, and indeed, several of the recent inspections have been joint 
inspections, undertaken by two Contracting Parties. Though there are views that the inspection reports from recent 
years, as well as the discussions on these reports at the Committee for Environmental Protection (CEP) meetings and 
ATCMs, clearly show the great value of these inspections. (Bastmeijer 2003-2004) However, there is a great need to 
have special inspection report on the impact of tourism activities in Antarctic. 
9. Conclusion 
The Environmental Protocol neither prohibits nor allows tourism in Antarctic. The Protocol mentions tourism in 
some of its provisions and annexes, but does not deal with tourism activities in Antarctic as a separate issue from 
other human activities. Antarctic tourism, however, has some peculiarities that require a distinctive legal regime. 
(Perez-Salom 2001) The fact that the Protocol does not incorporate a particular body of provisions, accounting for 
the peculiar features of Antarctic tourism, results in the existence of serious gaps in the Protocol’s coverage of 
tourist activities. Consequently, some tourism issues go beyond the limited scope of the Protocol--issues relating to 
liability, insurance, jurisdiction, third party activities, and enforcement. On the other hand, the duty of prior 
environmental impact assessment is envisaged by the Environmental Protocol, but relevant provisions offer just a 
partial solution for Antarctic tourism projects (Perez-Salom 2001) and as such the establishment of a specific 
guideline can fill the loopholes that existed in the Protocol and Annex. 
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